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These materials were originally prepared by ALJ Mattie Harvin-Woode, Office of Administrative Hearings.  The form and content have been edited for the WASA presentation.  Thank you, ALJ Harvin-Woode.

Janice E. Shave

Administrative Law Judge

Education Caseload Coordinator

Special Education Due Process Hearings

An Overview

Dispute Resolution:  There are three methods of special education dispute resolution.  They are citizen complaints (heard by OSPI), mediation (through Sound Options Mediation Service) and due process hearings (conducted by the Office of Administrative Hearings).   

DUE PROCESS HEARINGS  
Jurisdiction/Subject matter:  Special education hearings are limited to issues relating to the identification, evaluation, educational placement, or provision of a free appropriate public education (FAPE) to a Student with a disability. 
Presiding Officer/Administrative Law Judge:  OSPI has delegated the authority to hold special education hearings to the Office of Administrative Hearings (OAH).  OAH is an independent agency that holds hearings for about 35 different state agencies.  

When OSPI receives a request for a due process hearing related to a special education dispute, it is sent to OAH’s OSPI caseload coordinator.  The case is assigned to an administrative law judge (ALJ) as the presiding officer.  That ALJ will control the case from the point of assignment forward, through the due process hearing and entry of a written decision.  The OSPI caseload coordinator can be reached at:

   OAH OSPI Caseload Coordinator

   600 University Street, Suite 1500

   Seattle,  WA  98101-3126

   (206) 389-3400, 1-800-845-8830

   Fax (206) 587-5135
ALJs have limited authority over what issues are heard, and what remedies may be ordered.  ALJs do not have authority to hold a hearing about a Section 504 issue, or internal school district discipline matters.  ALJs do not have authority, generally, over classroom grades or staffing/personnel issues.  ALJs have authority to address the qualifications of staff, however.  In the event a denial of the provision of a free appropriate public education (FAPE) is found, ALJs have authority to order equitable remedies designed to compensate a Student for the education a school district should have provided all along, but did not.

The qualifications of the ALJ are addressed in the IDEA and in state special education law.  Washington Administrative Code (WAC) 392-172A-05095.  ALJs must be impartial, not employed directly by OSPI or the school district involved in the dispute, must not have a personal or professional interest that conflict with objectivity, and must possess the knowledge and ability to hold hearings, render and write decisions, and apply state and federal law.

Communication With Other Parties and the ALJ:  Communication during a special education due process appeal is governed by legal and ethical concerns for both the appearance and actual fairness of the proceeding, and the impartiality of the ALJ.

Each party has the right to hear/see all the information about the case that is presented to the ALJ.  The ALJ must not communicate about the specifics of a case without both parties and their representatives present.  Every document, whether a letter, pleading, or exhibit, that is sent to the ALJ must also be sent to the opposing party at the same time it is sent to the ALJ.  

Parties may contact the ALJ’s legal assistant with procedural questions.  However, OAH staff may not provide legal advice to any party.  Generally, the ALJ will not speak to one party without that party’s representative and the other party/representative present on the telephone. 

Parties are expected to communicate directly with one another, or when represented, through their attorneys, politely and in good faith to resolve as many issues as possible before the hearing.

Representation:  Parties may be represented by an attorney or accompanied and advised by a person with special knowledge or training with respect to the problems of students eligible for special education.  School districts are generally represented by an attorney.  Parents are sometimes represented by attorneys.

The ALJ is not either party’s attorney and cannot provide legal advice to either party.  
COMPLAINTS AND AMENDED COMPLAINTS

Who May file: A Parent or Adult Student may file a request for a due process hearing (also called a Complaint). “Parent” is defined very broadly.  

OSPI has a Due Process Hearing Request form on its website.  Parties are encouraged but not required to use it.
  The benefits of the form are that it prompts the person completing it to include all the required information, and OSPI has posted instructions online about how to complete the form.

A due process hearing is initiated by serving a Complaint upon the other party and filing it with OSPI. 
A school district may also file a Complaint to initiate a due process hearing.  School districts file Complaints in several situations.  The most common situation occurs when a Parent has requested an independent educational evaluation (IEE) of a Student and the School District chooses to request a due process hearing to show its evaluation of a Student was appropriate, rather than pay for an IEE.  School districts sometimes file a complaint seeking override a Parent’s refusal to provide consent for an evaluation.
Required Information: A Complaint must include:
a.  The name of the child;
b.  The address of the residence of the child (not a P.O. box);
c.  The name of the school the child is attending;
d.  A description of the nature of the problem including facts relating to the

     problem; and,

e.  A proposed resolution to the problem, to the extent known and available to the

     party at the time.

Notice of Insufficiency: Failure to file a Complaint that meets the above requirements may result in delay of the due process hearing, or in the Complaint being dismissed.  A party has 15 calendar days from receipt of the Complaint to file a Notice of Insufficiency with the assigned ALJ, challenging the Complaint as not meeting the filing requirements.  Within 5 calendar days of receipt of a Notice of Insufficiency, the assigned ALJ must make a determination of sufficiency on the face of the Complaint.  If the ALJ determines the Complaint is insufficient, the party who filed the Complaint must amend the Complaint to include the required information, or the ALJ may elect to dismiss the Complaint.  ALJs in Washington State generally allow the party an opportunity to amend the Complaint rather than simply dismissing it.  

Statute of Limitations:  The Complaint must allege a violation that occurred not more than two years before the date the Parent or School District knew, or should have known, about the alleged action that forms the basis of the Complaint.   


There are two statutory exceptions to the two-year period:  when there has been a misrepresentation by a school district that it had resolved the problem forming the basis of the Complaint; or, when a school district withheld information from a Parent that it was required by the IDEA to provide.  School districts may file a motion to dismiss the portions of a Parent’s Complaint which arose prior to the two-year period.  
Response to the Complaint:  If the school district has not sent prior written notice to the Parent regarding the subject matter contained in the Parent’s Complaint, the school district must provide the Parent with a Response to the Complaint within 10 calendar days of receiving the Complaint.  The Response must include:

a.  An explanation of why the school district proposed or refused to take the action raised in the Complaint;

b.  A description of other options the IEP team considered and why those options were rejected;

c.  A description of each evaluation procedure, assessment, record, or report the school district used as the basis for the proposed or refused action; and,

d.  A description of the other factors that are relevant to the school district’s proposed or refused action.  

Amended Complaints: A party may amend its Complaint only if:  (1) The other party consents in writing, or (2) The ALJ grants permission to amend, so long as it is not later than five days before the due process hearing begins.  

When a party files an amended Complaint, the timelines for resolution session and decision due date begin again. 
RESOLUTION SESSION AND MEDIATION

Timeline:  A school district must convene a resolution session (meeting) within 15 calendar days of receiving notice of a Parent’s Complaint.  

Required Participation:  Both parties are required to participate in a resolution session to provide the school district an opportunity to resolve the dispute to the Parent’s satisfaction.  However, a resolution session is required only when a Parent files a Complaint; no resolution meeting is required when a school district files a Complaint.
A Parent is not entitled to proceed to a due process hearing until the Parent participates in a resolution session unless both parties agree in writing to waive the resolution meeting, or agree to mediation.  If a Parent refuses to participate in a resolution meeting with the school district, the ALJ has the authority to dismiss the Parent’s Complaint.

Resolution sessions and mediation are very successful.  More than 90% of all cases filed are withdrawn because the parties have compromised and resolved the dispute.

PREHEARING CONFERENCE

Timeline:  The ALJ assigned to the Complaint will schedule a prehearing conference and the due process hearing.  Prehearing conferences are typically held via telephone conference call 3-5 weeks after the Parent’s Complaint is filed, to allow the parties time to resolve the dispute.  A Parent’s Complaint alleging the disciplinary removal of a Student from his/her IEP placement is an exception.  A prehearing conference will typically be set 1-2 weeks after the Parent’s discipline-related Complaint is filed.  In cases where a school district files the Complaint and no resolution session is required to be held, the prehearing conference will be held 1-2 weeks after the Complaint is filed. 

Purpose:  The purpose of the prehearing conference is to identify and simplify the issues in dispute, identify and schedule prehearing motions, determine the necessity or desirability of amendments to pleadings, determine the exchange of exhibits and the names of potential witnesses, and determine the date, time and place for the hearing.

The ALJ will explain the hearing process to the parties during the first prehearing conference.  It is the best time for parties and their attorneys to ask the ALJ questions about the hearing process and what to expect.  The prehearing conferences can take a long time, because the ALJ will spend the time to explain the process, schedule future events in the case, and discuss the issues and relief requested with the parties.  It is an important stage of the proceeding, since many of the agreements and decisions made at the prehearing conference will control the course of the proceedings at the due process hearing.

Exhibits:  Exhibits are the written documents and tangible evidence a party intends to offer at the due process hearing as part of their evidence to prove their case.  Parties are required to exchange a complete set of all of their exhibits, along with a list identifying each exhibit, with each other, and also file it with the ALJ.  All exhibits must be properly marked.  Depending upon the number of exhibits, this can be a time-consuming process. The ALJ will provide the parties with a numbering system to use when marking the exhibits.  The marked exhibits should be 3-hole punched and placed in an appropriate binder or notebook, with numbered tabs separating each exhibit.  

Each party must make four sets of the exhibit notebook: one for the party, one for the opposing party, one for the ALJ, and a fourth set to be used by the witnesses who testify at the hearing.  If you have any questions about the numbering system or the exhibits, contact the assigned ALJ’s legal assistant.
Unless the case is classified as expedited (for disciplinary removals), the exhibit list and a complete set of proposed exhibits must be provided to the ALJ and to the opposing party no later than five business days before the first day of the hearing.  The ALJ will set a specific date for the exchange and filing.   
Witness List:  Parties are required to exchange and submit a witness list that includes the names of all witnesses they plan to call to testify at the hearing.   Witnesses are people who have relevant information about the issues in the case. This may include a Student’s physician, teacher, special education director, or other service provider. Parties are responsible for arranging all details about the witnesses they call, including expert witness fees.  Depending on the circumstances, the ALJ may allow telephone testimony of a witness.  The ALJ has the authority to limit the number of witnesses presented by both sides. 
Parties are expected to work together regarding scheduling school district employees and other witnesses. In Washington State, any attorney may issue a subpoena to compel a person to appear and testify.  Parties who are not represented by an attorney may ask the ALJ to issue a subpoena for their witness.  Any request for a subpoena should be made as soon as a party knows a subpoena is required.  The ALJ will schedule a brief prehearing conference to address any request for subpoenas. The party requesting the subpoena is responsible for serving the subpoena on the witness.
Deadlines:   During the prehearing conference, the ALJ will set deadlines for the exchange and submission of exhibits, exhibit lists, witness lists and any other pleadings.  The ALJ may set additional deadlines for parties to submit certain documents, such as a hearing brief or motion.  If a party cannot meet a deadline, the party must request an extension of the deadline beforehand (with a copy to the opposing party).  The ALJ will decide whether to extend the deadline.  Failure to meet a deadline may result in the document or witness being excluded from the due process hearing.

Prehearing Order:  The ALJ will send the parties a written order after the prehearing conference.  The Prehearing Order will contain important information including deadlines for filings by the parties, dates for the due process hearing, and information about the right to object to the Prehearing Order.  Read the Prehearing Order thoroughly and carefully.  
PREPARING FOR THE DUE PROCESS HEARING
Parties are encouraged to prepare a hearing notebook for personal use during the hearing.  The attorney for a represented party will do this.  The notebook should contain written questions for each witness, including your witnesses and the other party's witnesses.  If a witness will be testifying about any document (exhibit) the party intends to offer into evidence, the question should be annotated with the exhibit number.  Parties should include questions for cross-examination of the other party’s witnesses.  Time is limited, so it is important to remain focused on relevant information. 

Keep in mind that at the beginning of the hearing, the ALJ will not be as familiar with the facts in the case as the parties are.  Parties should consider presenting their evidence (exhibits and witnesses) in chronological order.  Consider providing the ALJ with a pre-hearing brief that addresses the evidence you expect to present during the hearing.

Parents are entitled to a written or electronic transcript of the due process hearing at no charge (transcripts are paid for by OSPI). School districts are not entitled to a free transcript.  Depending upon the length of the hearing, written transcripts are very expensive (costing thousands of dollars) and may take weeks to prepare. A party may order a portion of the testimony to be transcribed, rather than all of it.  The ALJ should be notified as soon as possible if a party plans to request a transcript of any portion of the hearing.

Burden of Proof:  The US Supreme Court issued a decision holding that the party that files the Complaint is the party which has the burden of proof (persuasion) in a hearing.  A state may choose to allocate the burden of proof in a different manner.  Washington has not done so.

Litigation:  Due process hearings are very similar to civil litigation.  All witnesses will be sworn in and must testify under oath or affirmation.  Each party will be allowed to cross-examine the other party’s witnesses.  A court reporter will take down everyone’s exact words, and parties will be required to provide exhibits, and present the testimony of witnesses.  

Timing of Hearing:  OAH holds hearings Monday – Friday, generally between the hours of 8:00 a.m. to 5:00 p.m.  
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