

Special Education Citizen Complaint Resolution (CRP)

Pam McPartland, OSPI

August, 2009
Introduction
The citizen complaint process is one of the three dispute resolution mechanisms available to resolve disputes.  When disputes cannot be resolved and when a district receives a complaint, the key to responding is to be clear, convincing and understandable in its response, or, if there are problems, to acknowledge and fix them.  These materials provide an overview and practice tips.  

I. FILING A COMPLAINT
A.  Who can file:
1. Any one can file.  Any person or organization can file a complaint.  

2. Out of state.  The person or organization may be out of state as long as the allegation pertains to an in state issue.  WAC 392-172A-05025.
· Practice tip:  When a complaint is filed by a nonparent, OSPI requires that the complainant provides a release of information from the parent (or personally identifiable information cannot be released.  
· Practice tip:  The complaint process is available even when a due process hearing might not be available, e.g. for parents of students who are 18 or older & right to request a due process hearing has transferred to the student.
B. How to file 
1. Must be written and signed.   State complaints must be written and signed and include contact information for the complainant and, if about a particular student, the student’s name and address (or, if homeless, contact information) and the name of the student’s school.
2. Must include:

a) A statement that the agency has violated the IDEA.

b) The facts on which the alleged violation is based.

c) If alleging violations with respect to a specific student, a description of the nature of the problem, including facts related to the problem, and a proposed resolution (to the extent known and available at the time the complaint is filed.  
d) Examples:

#1  “My child has not been getting the speech-therapy services listed on her IEP this school year.  The speech therapist told me that she has too many schools and doesn’t have time to provide the services.  I want the district to start providing the speech services immediately and make up the missed services over the summer.”

#2  “District X is not complying with child find requirements.  I am attaching an email from the special education director that says no more evaluations will be accepted after April 1 of the school year.  I want the district to send out a correction and to allow evaluations up to the end of the school year.”

3. Sample form:   Each state must have a sample complaint form, but complainants are not required to use a specific form.  WA Form:  http://www.k12.wa.us/SpecialEd/pubdocs/Citizen_Complaint_Request_Form.pdf
4. File with School District and & SEA:  Complaint must be filed with the LEA and SEA at the same time. WAC 392-172A-05025
C. Incomplete complaints:
1. OSPI review:  If a complaint does not include the required content, OSPI may choose to not to open the complaint. If so, OSPI notifies the complainant.  This is consistent with OSEP recommendations that the SEA first notify the parent that the complaint will be not be opened, or dismissed unless the required content is provided or that the timelines will not begin until the missing content is provided.  Q & A on Procedural Safeguards and Due Process Procedures for Parents and Children with Disabilities (OSEP, January 2007) (“OSEP Q & A”), Q A-2 & 3.

2.          District review:   The district may also ask OSPI to dismiss a complaint if the complaint makes allegations that, even if true, would not be violations of the IDEA. The district may ask the OSPI to seek clarification from the complaint for allegations that are vague or unclear. 

II. TIMELINES

A. One year:  
1. Complaint must allege violation that occurred not more than one year before the complaint is received.  WAC 392-172A-05025.  The federal regulations no longer require a state to accept complaints that allege violations for a longer period of time if the complaint is alleging a continuing violation or up to three years if the parent is seeking compensatory education.

2. OSPI does not have jurisdiction over anticipatory violations.  If it hasn’t happened yet, the issue isn’t ripe for a complaint.  See Letter to Siegal, 33 IDELR 275 (OSEP, 2000).

B. 60 days:  
1. General rule:  OSPI must resolve complaint within 60 calendar days unless exceptional circumstances require a longer time.  

2. Extension:  OSPI’s procedures must permit an extension to the 60 day timeline “only if—[e]xceptional circumstances exist with respect to a particular complaint”, or the parties agree to extend the time to try mediation “or other alternative means of resolution, if available in the State.”  

3. Agreement to extend for mediation:  The District and parent may agree to extend the timelines to engage in mediation [or other dispute resolution] to attempt to resolve the complaint.  OSEP’s position is that if either party withdraws from mediation or withdraws agreement to the extension of time, the extension would end.  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46604 (August 14, 2006).

4. Amendment:  When a complainant adds new issues to a complaint after filing the complaint, the OSPI may not treat this amendment as an automatic extension of the 60 day timeline.  It  reviews the issues to determine how related they are to the pending issues.  If new issues, they may be treated as a new complaint, with a new 60 day timeline, or as part of the existing complaint, within the pending timelines.  Alternatively, OSPI  may determine that the new issues constitute exceptional circumstances related to the complaint that would justify an extension to the 60 day timeline.  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46603 (August 14, 2006). 
C. Correction of noncompliance: timelines.

1. OSEP’s one year standard – final regulations.  On December 1, 2008, OSEP issued final rules clarifying that a State, in exercising its monitoring responsibilities under § 300.600(d), must ensure that when it identifies noncompliance with the requirements of Part B of the Act by its LEAs, the noncompliance is corrected as soon as possible, and in no case, later than one year after the State’s identification.”  This means that the LEA has revised any noncompliant policies, procedures and practices, and the SEA has verified “through a follow-up review of documentation or interview, or both” that the noncompliant policies, procedures and practices are corrected.  
III. SCOPE OF ISSUES

A. Scope of complaint issues is broad.  Complaints are not limited to procedural violations.  
In response to commenters suggesting that matters involving a single student, be addressed at a due process hearing, not through a complaint process, the Department of Education stated, “We believe the broad scope of the State complaint procedures, as permitted in the regulations, is critical to each State’s exercise of its general supervision responsibilities.  [The CRP] provide an important means of ensuring that the educational needs of children with disabilities are met and provide the SEA with a powerful tool to identify and correct noncompliance with Part B of the Act . . . placing limits on the scope of the State complaint system . . . would diminish the SEA’s ability to [ensure compliance with Part B] and may result in an increase in the number of due process complaints filed and the number of due process hearings held.”  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46601 (August 14, 2006). 
“The State complaint procedures can be used to resolve any complaint that meets the requirements of [34 CFR 300.153] . . .” Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46601 (August 14, 2006)(emphasis added).  But see: 34 CFR 300.148, requiring that disagreements about availability of an appropriate program and the financial reimbursement for an appropriate program be resolved through the due process procedures.

B. Systemic issues
A complaint may be filed to address the problems of a group of children (systemic violation).  For example, a complaint could allege that a district had “a policy, practice or procedure that results in not providing occupational therapy to children in a specific disability category, which if true, would be inconsistent with the requirements of IDEA.”  OSEP Q & A, Q A-1.
C. Procedural violations

1. Denial of FAPE.  Some procedural errors may be so significant as to be considered a denial of FAPE in the context of a due process hearing.  To be considered a denial of FAPE, the procedural inadequacy must have:  “(i) Impeded the child’s right to a FAPE; (ii) Significantly impeded the parent’s opportunity to participate in the decision-making process regarding the provision of FAPE to the parent’s child; or (ii) Caused a deprivation of educational benefit.”  34 CFR 300.513(a)(2)(emphasis added). 
2. Finding of noncompliance.  Procedural violations do not need to rise to a denial of FAPE under 34 CFR 300.513(2) to be considered a finding of noncompliance requiring correction.  Even under 34 CFR 300.513, an administrative law judge is not prohibited from ordering an LEA to comply with procedural requirements when the denial of FAPE standard is not met.  34 CFR 300.513(b).

3. Harmless error.  Not every procedural inadequacy rises to the level of a “procedural violation” requiring corrective action.  Some may be “harmless error”.
D. IEP implementation issues.  Letter to Banta, 211 IDELR 459 (OSEP, November 2, 1986).

1. Material failure vs. minor discrepancy:

Baker I:  “A material failure occurs when the services a school provides to a disabled child fall significantly short of the services required by the child's IEP. Minor discrepancies between the services provided and the services called for by the IEP do not give rise to an IDEA violation.” Baker v. Van Duyn, 47 IDELR 182, 481 F 3d 770 (9th Cir. 2007)(appeal of due process hearing)(emphasis added).
Baker II:  “. . . [W]e hold that a material failure to implement an IEP violates the IDEA. A material failure occurs when there is more than a minor discrepancy between the services a school provides to a disabled child and the services required by the child's IEP.” Baker v. Van Duyn, 107 LRP 51958 (9th Cir., amended September 6, 2007) (emphasis added).

2. Progress data.  Progress or lack of progress is relevant (but not conclusive) in determining whether a lack of implementation is material.
“. . . [T]he materiality standard does not require that the child suffer demonstrable educational harm in order to prevail. However, the child's educational progress, or lack of it, may be probative of whether there has been a significant shortfall in the services provided. For instance, if the child is not provided the reading instruction called for and there is a shortfall in the child's reading achievement, that would certainly tend to show that the failure to implement the IEP was material. On the other hand, if the child performed at or above the anticipated level, that would tend to show that the shortfall in instruction was not material.”  Baker v. Van Duyn.
3. So, what is the lesson here?
“. . . [N]othing in this opinion weakens schools' obligation to provide services ‘in conformity with’ children's IEPs. § 1401(9). IEPs are clearly binding under the IDEA, and the proper course for a school that wishes to make material changes to an IEP is to reconvene the IEP team pursuant to the statute -- not to decide on its own no longer to implement part or all of the IEP. See §§ 1414(d)(3)(F), 1415(b)(3).” Baker v. Van Duyn, 107 LRP 51958 (9th Cir., amended September 6, 2007). 
4. Examples of material failures to implement IEP:

a) Transfer student’s IEP called for no time in general education but student was placed in general education classes for one third of his day.   Termine v. William S. Hart Union High School District, 48 IDELR 272 (9th Cir, September 28, 2007)(unpublished opinion).

b) District did not provide 8 sessions (two weeks) of a reading program. “Since reading was a significant area of deficit for the student, missing two weeks' of his individualized reading program is a material failure, resulting in a denial of FAPE.”  Monrovia Unified SD, 108 LRP 40496 (Cal. SEA, June 26, 2008).
5. Examples of nonmaterial failures to implement IEP:

a) IEP called for district to consult with student’s private behavior specialist, but district used its own behavior specialist instead of consulting with private behavior specialist when student’s behavior deteriorated.  K.W.G. v. Ind. SD No. 11, 108 LRP 35048 (D. Minn, June 11, 2008).
b) Minor changes to student’s schedule in a “full inclusion program” did not constitute a material failure to implement a student’s IEP.  Los Angeles Unified Sch. Dist., 108 LRP 40142 (Cal SEA, July 1, 2008).
c) A student did not always receive three 45-minute sessions of speech-language therapy each week, either because of the therapist's absence or because the student's fatigue limited his participation – found not to be material or substantial violation.  Catalan v. District of Columbia, 47 IDELR 223 (D.D.C 2007).  
E. Eligibility, IEP and placement issues:

1. Authority:

“The State complaint procedures can be used to resolve a complaint regarding the denial of appropriate services or FAPE for a child . . . [or any] matter concerning the identification, evaluation, or educational placement of the child . . . “  See  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46601 (August 14, 2006).  See also:  Memorandum 00-20 (OSEP, July 17, 2000); Letter to Ash, 23 IDELR 647 (OSEP, April 10, 1995).
2. In doing so, the OSPI must look at:

a) Whether the agency followed the required procedure to reach the determination.

b) Whether the agency reached a decision consistent with the IDEA in light of the individual child’s abilities and needs. 
3. OSPI considers:

a) Evaluation data in school records and other relevant records.

b) Additional information provided by the parties to the complaint.

c) The explanation in the district’s prior written notice.

d) Any information from interviews.

F. Enforcement of due process (DP) final orders.  WAC 392-172A-05035
1. CRP, not due process hearing, is the correct forum for seeking enforcement of DP final order.  Wappingus Central SD, 47 IDELR 115 (NY SEA, December 8, 2006).

2. However, parents are not required to exhaust the CRP before filing an enforcement action in court.  Porter v. Manhattan Beach SD, 37 IDELR 241 (9th Cir., 2002).

G. Student Records Issues

1. Due process hearing is not the proper forum for student records disputes – should be brought under the CRP or FERPA procedures. See Greenburgh Central SD, 506 IDELR 380 (NY SEA, January 7, 1985).  
H. Enforcement of resolution and mediation agreements.

1. Parents may file a complaint alleging that a district is not following a resolution or mediation agreement.  WAC 392-172A-05025. 
I. Complaints against OSPI WAC 392-172A-05040
1. Individuals or organizations may also file a complaint against OSPI.   .
J. Other IDEA compliance issues
1. Highly qualified staff.  See, e.g. Ashland SD, 07-054-010 (ODE, May 1, 2007), http://www.ode.state.or.us/services/disputeresolution/complaints/2007orders/07-054-010.pdf.
2. Bullying or harassment that rises to denial of FAPE.  See http://www.ed.gov/about/offices/list/ocr/docs/disabharassltr.html.
IV. SCHOOL DISTRICT’S RESPONSE
A. Immediate steps

1. Gather all relevant documents about the student or non-student issues.  Put documents in chronological order so you can understand sequence of events.

2. List all staff/contractors who are knowledgeable about the situation. Do an internal review of the issues by reviewing documents and talking to knowledgeable staff.

3. Do an internal review of the issues by reviewing documents and talking to knowledgeable staff.

4. Identify any immediate steps that need to be taken to assure compliance.  Don’t wait for the OSPI to order fixes to problems you identify.

5. Determine whether you will seek guidance from attorney to prepare the district’s response to allegations.  If yes, contact attorney and provide copy of documents, etc.

6. Consider mediation or other dispute options (e.g. facilitated IEP meeting, informal meeting with parent, etc.).

B. When to respond

1. OSPI requires district to respond 20 days after it receives OSPI’s letter notifying the district it has opened the complaint.  

· Practice tip:  If the district can’t respond within the required timeline, it can make a written request for an extension.  Use this option only when absolutely necessary, and understand that the OSPI is still bound by 60 day timeline unless exceptional circumstances exist to extend the timeline, therefore it may not grant you a lengthy extension.
C. How to respond

1. Prepare a narrative response that responds to each allegation.  Explain the district’s actions.  Where appropriate, refer to specific documents.

2. If the district is contesting the allegation, explain why.

3. Write narrative in as neutral fashion as possible.  Don’t escalate the dispute.

4. When offering corrective action, consider including a draft corrective action plan with action steps, timelines, who will monitor, and expected outcomes.  
5. Include all requested documents.  If the SEA does not request specific documents, include all relevant documents.  It is very helpful if the LEA numbers the pages from front to back.

6. Consider providing written statements from staff.  

7. Prepare a complaint binder with the parent’s complaint, SEA’s request for response, the LEA’s response and documents, etc. for the district’s use.  However, because the SEA will be making copies, binders and tabs are not necessary.
D. Preparation for investigation (on-site)
1. Arrange room for interviews.

2. Meet with staff who might be interviewed to be sure they understand the allegations and are familiar with the district’s response.  Explain that the process is informal and they are expected to tell the truth.
3. Be sure staff is familiar with the documents in the complaint binder.
4. Arrange for back-up (roving sub or other option) for teachers who will be interviewed.
V. STATE’S INVESTIGATION
A. Who does investigation
1. OSPI uses its own staff to conduct  the investigation.  .

B. Request for Response
1. OSPI restates issues for the district  response.  No violation for ALJ to formulate issues using different words than the parent.  Ford v. Long Beach USD, 37 IDELR 1, 291 F 3d 1086 (9th Cir. 2002).
2. OSPI gives the complainant the opportunity to submit additional information, and provides the complainant with the opportunity to reply to the district’s response. 
C. OSPI  investigation guidelines 
1. OSPI  must “review all relevant information and make an independent determination as to whether the public agency has violated a requirement” of Part B or its implementing regulations.  WAC 392-172A-05030.
2. OSPI has discretion in determining whether an onsite investigation is necessary to resolve the allegations.  34 CFR 300.152(a)(1); Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46602 & 46603 (August 14, 2006)(“It is true that, in some cases, a review of documents provided by the parties may be sufficient for the SEA to resolve a complaint and that conducting an on-site investigation or interviews with staff, for example, may be unnecessary.”)  See also Letter to Nann, 36 IDELR 212 (OSEP, 2001).
3. Interviews are “not intended to be comparable to” due process hearing procedures regarding presentation of evidence, examination, cross-examination, and compelling the attendance of witnesses.  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46601 (August 14, 2006).
D. Written decisions  WAC 392-172A-05030
1. The decision must be in writing and:
a) Address each allegation;
b) Include findings of fact and conclusions [related to each allegation; and
c) Include the reasons for the SEA’s final decision [discussion].  
2. If OSPI finds a failure to provide appropriate services, it must also include appropriate corrective action
3. OSPI must resolve factual disagreements critical to resolution of complaint.  See Manalansan v. Bd of Ed of Baltimore City, 35 IDELR 122 (D Md 2001).  
E. Corrective Action
1.   If OSPI finds a “failure to provide appropriate services”, it must address:
a) “. . . [C]orrective action appropriate to address the needs of the child (such as compensatory services or monetary reimbursement); and

b) Appropriate future provision of services for all children with disabilities.”  WAC 392-172A-05030
2. OSPI has broad flexibility.
“. . . [W]e believe the SEA should have broad flexibility to determine the appropriate remedy or corrective action necessary to resolve a complaint in which the SEA has found that the public agency has failed to provide appropriate services to children with disabilities, including awarding monetary reimbursement and compensatory services.”  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46602 (August 14, 2006).
3. Compensatory education:
a) OSPI has the authority to order compensatory education through the CRP.  Letter to Murray, 19 IDELR 496 (OSEP, 1992).  Compensatory services are prospective services to make up for past deficiencies.  Ried v. District of Columbia, 43 IDELR 32 (D.C. Cir. 2005).  
b) Rule in 9th circuit is that compensatory education is considered an equitable remedy – not required to be hour for hour or day for day.  Student W v. Puyallup SD, 21 IDELR 723, 31 F3d 1489 (9th Cir. 1994).  See also Park v. Anaheim Union High School District, 46 IDELR 151 (9th Cirl. 2006).  Conduct of the parties may be relevant to determining the amount and nature of equitable remedies such as compensatory education.  See Forest Grove SD v. T.A., 50 IDELR 1, 523 F.3d 1078 (9th Cir. 2008).  

c) Compensatory education may take the form of training to teachers.  Park v. Anaheim Unified SD, 45 IDELR 178, 444 F3d 1149 (9th Cir, 2006).  But why call this comp ed?  Better to just call it teacher training or professional development.

d) Delegation to IEP team to determine amount:  Due process hearing decision in state with two tier DP process.  First tier – ALJ awarded 125 hours of 1:1 in reading and language skills.  Second tier – ordered IEP team to develop plan and periodically review until team determined that award is fulfilled.  Fed Dist Ct. – affirmed second tier decision as “innovative” and more individually tailored to student’s needs.  But 6th Cir. reversed and remanded for determination of amount of compensatory education, finding order vague.  Fayette County v. L.M., 47 IDELR 122, 478 F3d 307 (6th Cir., 2007).  See also 49 IDELR 97 (ED Ky, 2008)(district court remand to second tier to determine amount); Reid v. District of Columbia, 43 IDELR 32 (DC Cir 2005)(ALJ could not delegate authority to IEP team to reduce or terminate compensatory education services).  But see Mr. I. v. Maine Sch. Admin. Dist. No. 55, 47 IDELR 121 (1st Cir. 2007)(no abuse of discretion in a child find case where court denied compensatory education but ordered IEP team to develop IEP that would “necessarily take into account the effect of the School District's failure to identify and offer special education services earlier”)/
e) Personnel:  “Personnel providing compensatory services should meet the same requirements that apply to personnel providing the same types of services as a part of a regular school program.”  Letter to Annon, 49 IDELR 44 (OSEP, June 14, 2007).
f) Examples:
(i) Graduation on time with regular diploma.  District not required to provide compensatory education despite lack of appropriate services when student had, in the intervening time period, graduated before age 21 with a regular diploma.  The court also considered that the district had provided some additional tutoring to the student, the parent had declined offers of summer services for two years, and the parent had not requested any special education services for the student when reenrolling the student after a period outside the district.  Student W. v. Puyallup SD, 21 IDELR 723 (9th Cir. 1994).  
Hearing office could not deny compensatory education solely because the student had graduated, where facts supported an award of compensatory education. Letter to Riffel, 33 IDELR 148 (OSEP, March 20, 2000).
(ii) 810 hours of compensatory education for 4 ½ years of inappropriate services, one hour per day.  “[I]ndicating neither why he chose this formula nor what specific services should be provided, the [ALJ] empowered Mathew's IEP team to ‘direct [ ]’ implementation of the award. ‘The services are to be reduced or discontinued,’ he added, "on the decision of the IEP team that Minor no longer needs or is not benefiting from this compensatory education. . . . The team decision and reasoning in this regard are to be fully explained in the IEP meeting notes."  The court found that the ALJ’s order did not explain the basis for the one hour per day formula or that the amount satisfied the student’s needs, and remanded to district court for a factual determination.  Reid v. District of Columbia, 43 IDELR 32 (DC Cir 2005).
(iii) 1.5 hours per day for high school student with ADHD - ALJ awarded 1.5 hours per day of comp ed for each day of FAPE denied (for most of a school year).  Although award may not have addressed “all his needs as identified by his parents”, the amount of services was appropriate looking at his needs directly related to his specific learning disability.  D.H. v. Manheim Twp. Sch. Dist, 45 IDELR 38 (E.D. Pa 2005)(“An IEP is not designed to solve all of the problems a student might have.”)  
4. Eligibility, IEP and Placement decisions

Remand to appropriate team with instructions:  “Although decisions of the IEP team cannot be overturned by the SEA, the SEA can, on a case-by-case basis, if it concludes that what has been offered does not meet the definition of FAPE, order the IEP team to meet to determine FAPE for the child. In addition, parents always have the right to challenge the IEP team's decision by filing for a due process hearing and may seek to resolve their disputes through mediation.”  Memorandum 00-20 (July 17, 2000), Q 7.

5. Reimbursement

The proposed regulations under IDEA 2004 removed the specific reference to reimbursement as a remedy under the CRP.  Based on public input, OSEP added back the reference to reimbursement as a potential remedy for the failure to provide appropriate services to a student.  34 CFR 300.151(b)(1).

6. Training/staff development

7. Revision of policies, procedures, practices

VI. RELATIONSHIP TO OTHER DISPUTE RESOLUTION PROCEDURES
A. When complaint and DP are filed simultaneously:
OSPI must set aside “any part of the complaint” that is being addressed in the due process hearing until the conclusion of the hearing.  Any issue in the complaint that is not part of the due process hearing must be resolved through the CRP procedures under the regular timelines.  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46601 (August 14, 2006).
B. When complaint follows DP order:
The due process hearing decision is a final order unless a party appeals in court (or, in states with two tiers, first to the state level tier).  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46601 (August 14, 2006).  The SEA does not have jurisdiction to review a due process hearing under the CRP or to decide issues that have already been resolved in a due process hearing.  See Memorandum 00-20 (OSEP, July 17, 2000)(Q 5 & 6); Letter to Ash, 23 IDELR 647 (OSEP, 1995).
C. When DP follows complaint order:
1. Parent always has right to file DP on matters of identification, evaluation, educational placement or provision of FAPE.  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46601 (August 14, 2006).  See also, Letter to Lieberman, 23 IDELR 351 (OSEP, 1995).
2. When DP follows complaint on same issues, party may introduce the complaint documents as exhibits.  See, e.g. In re Child with a Disability, 507 IDELR 188 (Ill SEA, 1985).  However, citizen complaint decisions are not binding in a subsequent due process hearing.  The process is not done under oath or affirmation, the parties do not have the right to confront and cross-examine witnesses, or to the full range of rights in a due process hearing.  However, the citizen complaint documents, including the decision and corrective action plan may be introduced in a due process proceeding, and may be persuasive, as an expression of the agency’s interpretation in its area of expertise. In re: Tumwater School District 2007-SE-0001 (OSPI, September 24, 2007).
D. Mediation
Parent or district may request mediation on special education matters whether or not a complaint (or due process hearing) has been filed or resolved.  34 CFR 300.506(a).
VII. ATTORNEY FEES

A. OSEP – No:    OSEP has taken the position that IDEA does not provide for reimbursement for attorney fees under the CRP because the CRP is not “an action or proceeding” within the meaning of the Act.  Comments to IDEA 2004 Regulations, 71 Fed. Reg. 46602 (August 14, 2006).

B. Cases – No:  Cases saying no to reimbursement for attorney fees for CRP:  Vultaggio v. Smithtown Cent. School District, 37 IDELR 152, 216 F. Suppp 2d 96 (ED NY, 2002); Johnson v. Fridley Publ. Sch., 36 IDELR 129 (D. Minn, 2002); Megan C. v. Ind. SD No. 625, 30 IDELR 132, 57 F. Supp 2d 776 (D. Minn, 1999).

C. Cases – Yes:  Cases saying yes to reimbursement for attorney fees for CRP (both pre-IDEA 2004):  Lucht v. Mollala River SD, 33 IDELR 89, 62 F Supp 2d 1256 (9th Cir., 2000); Upper Valley Association for Handicapped Citizens v. Blue Mt. USD No 21, 26 IDELR 406 (D. Vt., 1997).

VIII. PUBLIC RECORDS AND FERPA ISSUES

A. Final order  

1. Whether a CRP final order is a public record depends on state law.  Letter to Opuda, 22 IDELR 368 (OSEP, November 2, 1994).
2.  If yes, the SEA needs to have a procedure to remove confidential information before disseminating, to ensure compliance with the Family Education Rights and Privacy Act (FERPA).
� These materials are adapted from a co-presentation with Suzy Harris, Attorney at Law, in October 2008.


� Comments to the regulations do not have the same weight as the regulations themselves.  In fact, Congress specifically prohibited the US Department of Education from establishing rules for compliance through policy letters or other statements without following the rule making requirements.  20 USC § 1406(d).  Comments are provided in this outline for information purposes only.  
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